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ABSTRACT

Introduction: The number of reported dental malpractice cases
has increased in recent years. The aim of this study was to
analyze the characteristics of Peruvian court sentences related
to dental procedures.

Materials and methods: In the present descriptive study, 33
sentences issued by the civil court of Peru, from 2011 to 2016
were collected. Useful information from the sentences was
extracted and analyzed using the SPSS 18 software.

Results: Data showed that dentists were found guilty in 84.8%
of sentences due to absence of suitability in dental treatment.
Male dentists (61.1%) were involved in more cases than female
dentists. Prosthodontics (33.3%) was the dental specialty
subject to most claims.

Conclusions: Dentists like other health professionals are
regulated by legal rules in the country they practise. As part of
dental practice and in order to avoid claims, having a full
clinical history and informed consent should be mandatory.

INTRODUCTION

A suitable term for medical malpractice is “an act of a medical
professional deviating from the set regulations and standards
that result in injury or damage to a patient”.r In recent years,
claims against dental malpractice have risen. Dentistry is
associated with specialist treatments and high costs due to the
predominantly private relationship between the professional
and the patient who has greater expectations of the results.
Thereby, if the dentist fails to reach these expectations, it can
result in lawsuits concerning professional liability.> These
dental malpractice cases can be resolved in civil law involving
sometimes financial implications, but in extreme cases criminal
procedures may be conducted by criminal law with sanctions
such as imprisonment or fine.3 In general terms, negligent
procedures include the lack of scientific qualification to
perform a medical act, the violation of guidelines of
therapeutic activity and the harm or injury directly caused by
the dentist’s negligent act for which compensation is claimed.4
Professionals must act with expertise, prudence, and diligence,
carrying out risk management before, during and after the
procedure.s

In Peru, The General Law of Health (N° 26842) establishes
that health professionals are responsible for damages caused to
the patient by the negligent, imprudent and inexpert exercise
of their activities (Article 36) and the health establishment is
jointly liable for damages caused to patients (Article 48). For
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imposing a sanction, there will be taken into
account: a) Damages that have occurred or may
occur in patient's health; b) The seriousness of
the offence; and, ¢) The condition of reiteration
of the offender (Article 135).¢ Additionally, The
Peruvian Civil Code establishes that those who
do not perform their obligations due to  wilful
intent, inexcusable fault or slight fault are subject
to compensation for damages (Article 1321). As
for moral damage, it is also susceptible to
compensation (Article 1322).7 Furthermore, the
practise of dentistry is ruled by the Code of
Ethics and Deontology, which constitutes the set
of standards that govern the disciplines that
regulate and supervise the dental profession,
establising the incompatibilities, limitations and
prohibitions to the surgeon dentist who practises
the profession in the country® The purpose of
this study was to assess and describe the
characteristics of Peruvian sentences associated
with the performance of dental procedures.

MATERIAL AND METHODS
This descriptive study was done in Lima (Peru)
using 33 court sentences concerning dental
treatment performed by surgeon dentists in Peru.
Sentences were collected from the data base of
the application vLEx (only for the Peruvian
jurisdiction) using the following key words:
sentence, dentist, consumer protection. All of the
sentences were issued from 2011 to 2016.
From the 33 sentences, the following information
was taken:

- Year of the sentence.

- Gender of the plaintiff.
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- Gender of the dentist.

- Type of accused: if it was only the dentist,
only the dental centre or the combination
of the dentist and dental centre.

- Result of the sentence: if there was or was
no suitability, status of limitation or if the
court ruling is not conclusive.

- Amount of the indemnification (f any).
Peruvian system of indemnifications is
fixed in Levy Tax Unit (UITs in Spanish).
Among 2011 and 2016, 1 UIT was (on
average) approximately 1120 dollars.

- Specialty in dentistry involved.

The statistical analysis was performed using SPSS
18 software. Data were analysed by the chi
squared test and statistical significance was
defined at P < 0.05.

RESULTS

Data obtained from the 33 sentences showed that
the years with the largest number of sentences
was the period 2013-2014 (54.5%) with 18
sentences. Regarding the type of accused,
professionals and dental centres have the largest
number of sentences (48.5% for each one).

Most of the sentences (84.8%) found no
suitability in the dental treatment, meaning that
the accused was found guilty. The amount of
indemnification was issued in 25 sentences and
most of them fluctuate between 2-5 UIT (54.5%).
The largest indemnification was equal to 15 UIT
for a malpractice case in implantology. Sentences
which found suitability in the treatment, status of
limitation or when the court ruling was not
conclusive have no fine (Figure 1).

Figure 1. Amount of indemnifications awarded in sentences
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The dental specialty most involved in the
sentences, was prosthodontics (33.3%), followed
by orthodontics (27.3%), oral and maxilofacial
surgery (9.1%), implantology (9.1%), other
specialties (9.1%), endodontics and more than 2
specialties (6.1% each one) (Figure 2).
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Regarding the gender of the accused, the largest
percentage was for males (61.1%). However,
there was no significant difference between
male and female dentists (p>0.05) (Table 1). On
the other hand, most of the patient claimants
were female (66.7%).

Figure 2. Fields of dentistry involved in sentences
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Table 1. Gender of dentist regarding type of accused

Dentist
Female = Number 5
% 31,3%
Male Number 11
% 68,8%

Type of accused
Dentist+ DC =~ DC Total
2 - 7
100% = 38,9%
o - 11
0% - 61,1%

DC: Dental Centre. p=0.06

DISCUSSION

Primarily; it is very important to indicate that the
literature regarding sentences involving dental
treatment is limited. In addition, the access to the
information was very difficult because in Peru
documents of this kind are not stored in any data
base; consequently, the authors had to use vLex

application and even using this source the sample was
restricted.

By analyzing the gender of plaintiffs, this study
shows that 66.7% of all the cases were female.
Other studies agree that in relation to the profile
of the plaintiffs there is a predominance of
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women, as in the studies by Zanin et al.9 (74%),
Montagna et al.©° (68%), Knaak et al.n (56%) and
Marinescu Gava et al.’z (74%). This higher
number of submitted claims is explained by
women’s greater general interest in dental health
and use of services.’3 Data from the current study
show regarding the gender of the professional
and the type of accused, there is no significant
difference between male and female dentists
(p>0.05). However, the largest percentage was for
males (61.1%). Similarly, Perea-Pérez et al. found
that 84.1% of all the professionals subjected to
complaints or lawsuits concerning oral surgery
were male.’4 Also, in the study conducted by
Hashemipour et al., most complaints involved
males (90.6%) and there was a significant
relationship between the gender of dentists and
the number of complaints (p= 0.001).55s According
to studies by Pinchi et al.®¢ and Givol et al.”7
female patients are more likely to lodge
complaints against treatment by male dentists,
which suggest that male dentists are more likely
to become involved in litigation than female
dentists. The present study suggests that the
relationship between male dentist/female
patients is more likely to result in complaints.
Results which point out that female dentists are
less likely to undergo malpractice lawsuits.
According to several authors this could be due to
female dental practitioners tend to practise more
communication that can be considered patient
centred, which can minimize the probability of
litigation. 8.1

This study shows that all of the sentences (100%)
involved dental treatment performed in private
dental centres. In the literarure, several authors
agreed with our results, for instance Perea-Pérez
et al. found in 85.7% of all the cases that the care
was provided in a dental clinic.’4 A study
conducted by Ozdemir et al. showed that in most
of the cases (81.8%) treatment was carried out in
private dental practice.2c As for the the branch of
dentistry most involved in sentences,
prosthodontics was claimed in 33.3% of all the
cases. In practically all data the same trends are
found, Kiani et al. reported that the majority of
clinical complaints involved fixed prosthodontics
(27.8%) followed by oral surgery (23.5%),
endodontics (16.6%), periodontics (2.5%) and
operative treatment (13%).2 Also, Manca et al.
found that prosthodontics was the most claimed
specialty, accounting for over 44% of all cases
(204 of 464).22 This information coincides with
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the study published by Nassani who indicated
that the available evidence suggested that
prosthodontics may come at the top of dental
specialties in terms of inciting patient complaints
and filing of dental claims.2s There is current
evidence in the literature which point out
estimations about failure in prosthodontic
treatments; for instance Pjetursson et al.24 have
estimated that over one-fifth of prosthodontic
cases fail after 10 years service and according to
Saunders et al.»s one-fifth of teeth prepared for
full coverage crowns become non-vital within five
years of placement. These results suggest taking
into account other options for preserving teeth
such as the use of adhesive materials in the
practice of minimally invasive dentistry:2¢

As result of the sentences, in 84.8% of the cases
there was no suitability in the dental treatment,
consequently, the dentist was found guilty. Other
studies agree that in most of the cases, the
dentist is found guilty, as Hashemipour et al.’s
(56.7%) and Manca et al.22 (74%). However,
Thavarajah et al. reported a lower number of
dentists pronounced guilty, 39.63% of litigations
decided in favour of patients.?7

In this study, implantology was the specialty with
the highest indemnification issued (15 UIT).
According to the amount of indemnifications,
Perea-Pérez et al. reported that sentences
involving implantology surgery had the greater
amount of indemnifications.’s Nevertheless,
Thavarajah et al.27 found that procedures
involving oral surgery are often associated with
high compensations and Kiani et al.r showed a
case which involved a general dentist who worked
as a prosthodontist with the most expensive
compensation.

In the sentences analyzed in this study we did not
find information about the operator’s
specilization which theoretically should reduce
errors in dental treatment with a decrease in
complaints from patients. Moreover, dentists
should recognize their own limits and make
timely referrals when they are needed. Agreeing
with this statement, Hiivala et al. showed that
moderate to severe harmful patient safety
incidents were caused by overconfidence
performing complicated treatment such as fixed
prosthetics, implants or surgical procedures.?8
However, Vehkalahti et al. found no statistical
differences between specialized and general
dentists (p=0.963) in cases of endodontic
treatment.2
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Although the sentences assessed did not show
information about dental records, research
points out that a very important issue to take
into account is the absence of relevant
information in dental records, which should
be emphasized because such a lack of
information causes problems for dentists
during their defence in malpractice cases.3o 3t
Hence, it is important to remember the
statement of “poor records mean poor
defence, no records mean no defence” .3

REFERENCES

1. Alrahabi M, Zafar MS, Adanir N. Aspects of
Clinical Malpractice in Endodontics. Eur J Dent 2019
Juli13(3):450-458.

2. Di Lorenzo P, Paternoster M, Nugnes M, Pantaleo
G, Graziano V, Niola M.
Professional dental and oral surgery liability in Italy: a
comparative analysis of the insurance products offered
to health workers. Open Med (Wars) 2016 Aug
2;11(D):256-263.

3. Blau I, Levin L. Medical malpractice: An introduction
for the dental practitioner. Quintessence Int
2017;48(10):835-840.

4. D’Cruz L. Risk management in clinical practice. Part
1.Introduction. Br Dent J 2010 Jul 10;209(1):19-23

5. Pippi R, Spota A, Santoro M. Medicolegal
considerations involving iatrogenic lingual nerve damage.
N Oral Maxillofac Surg 2018
Aug;76(8):1651.€1-1651.€13.

6. General Law of Health (1997). Available from
(Spanish): https://cdn.www.gob.pe/uploads/
document/file/284868/ley-general-de-salud.pdf

7. Civil Code of Peru (2015). Available from
(Spanish): https://www.minjus.gob.pe/wp-
content/uploads/2015/01/Codigo-Civil-MINJUS-
BCP.pdf

8. Code of Ethics and Deontology (2016). Available
from (Spanish): http://www.cop.org.pe/wp-
content/uploads/2016/08/CODIGO-DE-ETICA-
Y DEONTOLOGIA-2016-1.pdf

9. Zanin AA, Herrera LM, Melani RF.
Civil liability: characterization of the demand for
lawsuits against dentists. Braz Oral Res 2016 Aug
18;30(1):S1806-83242016000100276.

10. Montagna F, Manfredini D, Nuzzolese E.
Professional liability and structure of litigation in
dentistry. Minerva Stomatol 2008 Jul-
Aug;57(7-8):349754, 3547357

11. Knaak JP, Parzeller M. Court decisions on medical
malpractice. Int J Legal Med 2014
Nov;128(6):1049-1057.

12. Marinescu Gava M, Suomalainen A, Vehmas T,
Ventd 1. Did malpractice claims for failed dental
implants decrease after introduction of CBCT

Vol 39 n. 2 - Aug - 2021

Finally, we consider that data in the scientific
literature should force us, as health professionals,
to be mindful of having a full clinical history and
before performing any dental procedure we must
have the appropriate informed consent signed by
the patient. This conclusion was in agreement
with Marei who concluded that during the
consenting process verbal and written
communication are essential.33 In addition, cases
of malpractice incidents should be used for
feedback to instruct dental practitioners.

in Finland?. Clin Oral Investig 2019
Jan;23(1):399-404.

13. Virtanen J, Swanljung O, Péyry S, Lilja V,
Palonen R. The dental injuries in the Finnish Patient
Insurance Center in 2000— 2010. § Soc Med
2010;47:2447249.

14. Perea-Pérez B, Santiago-Sdez A, Labajo-
Gonzilez ME, Albarrin-Juan ME. Professional
liability in oral surgery: Legal and medical study of 63
court sentences. Med Oral Patol Oral Cir Bucal 2011
Jul 1;16 (4):€526- 531.

15. Hashemipour MA, Movahedi Pour F, Lotfi S,
Gandjalikhan Nassab AH, Rahro M, Memaran
Dadgar M. Evaluation of dental malpractice cases in
Kerman province (2000-2011). J Forensic Leg Med
2013 Oct;20(7):933-938.

16. Pinchi V, Varvara G, Pradella F, Focardi M,
Donati MD, Norelli G. Analysis of professional
malpractice claims in implant dentistry in Italy from
insurance company technical reports, 2006 to 2010. Int
J Oral Maxillofac Implants 2014 Sep-
Oct;29(5):1177-1184.

17. Givol N, Rosen E, Taicher S, Tsesis I. Risk
management in endodontics. § Endod 2010
Jun;36(6):982-984.

18. Roter DL, Hall JA, Aoki Y. Physician gender effects
in medical communication: a meta-analytic review.
FAMA 2002 Aug 14;288(6):756-76 4.

19. Levinson W, Roter DL, Mullooly JP, Dull VT,
Frankel RM. Physician-patient communication. The
relationship with malpractice claims among primary
care physicians and surgeons. JAMA 1997 Feb
195277(7):5537559-

20. Ozdemir MH, Saracoglu A, Ozdemir AU,
Ergonen AT. Dental malpractice cases in Turkey
during 1991—2000. § Clin Forensic Med 2005
Jun;12(3):137-142.

21. Kiani M, Sheikhazadi A. A five-year survey for
dental malpractice claims in Tebran, Iran. § Forensic
Leg Med 2009 Feb;16(2):76-82.

22. Manca R, Bruti V, Napoletano S, Marinelli E. 4
15 years survey for dental malpractice claims in Rome,
Italy. ¥ Forensic Leg Med 2018 Aug;58:74-77.

19


https://pubmed.ncbi.nlm.nih.gov/28352805/
https://pubmed.ncbi.nlm.nih.gov/28352805/
https://pubmed.ncbi.nlm.nih.gov/27556556/
https://pubmed.ncbi.nlm.nih.gov/27556556/
https://pubmed.ncbi.nlm.nih.gov/29679231/
https://pubmed.ncbi.nlm.nih.gov/29679231/
https://pubmed.ncbi.nlm.nih.gov/29679231/
https://pubmed.ncbi.nlm.nih.gov/24112349/
https://pubmed.ncbi.nlm.nih.gov/24112349/
https://pubmed.ncbi.nlm.nih.gov/24112349/
https://pubmed.ncbi.nlm.nih.gov/12169083/
https://pubmed.ncbi.nlm.nih.gov/12169083/
https://pubmed.ncbi.nlm.nih.gov/12169083/
https://pubmed.ncbi.nlm.nih.gov/9032162/
https://pubmed.ncbi.nlm.nih.gov/9032162/
https://pubmed.ncbi.nlm.nih.gov/9032162/

JFOS - Journal of Forensic Odonto-Stomatology

23.

24.

25.

26.

27.

28.

Nassani MZ. Aspects of Malpractice in
Prosthodontics. J  Prosthodont 2017
Dec;26(8):672-681.

Pjetursson B, Brigger U, Lang NP, Zwahlen M.
Comparison of survival and complication rates of
tooth supported fixed dental prostheses (FDPs) and
implant supported FDPs and single crowns (SCs). Clin
Oral Implants Res 2007 Jun;18 Suppl 3:97-113.
Saunders W, Saunders E. Prevalence of
periradicular periodontitis associated with crowned
teeth in an adult Scottish subpopulation. Br Dent §
1998 Aug 8;185(3):137-140.

Lam R. Minimally legally invasive dentistry. Aust
Dent J 2014 Dec;59(4):432-438.

Thavarajah R, Saranya V, Priya B. The Indian dental
litigation landscape: An analysis of judgments on dental
negligence claims in Indian Consumer Redressal Forums.
_J Forensic Leg Med 2019 Nov;68:101863.

Hiivala N, Mussalo-Rauhamaa H, Tefke HL,

29.

30.

3I.

32.

33.

Vol 39 n. 2 - Aug - 2021

Murtomaa H. An analysis of dental patient safety
incidents in a patient complaint and healthcare
supervisory database in Finland. Acta Odontol Scand
2016;74(2):81-89.

Vehkalahti MM, Swanljung O. Operator-related
aspects in endodontic malpractice claims in Finland. Acta
Odontol Scand 2017 Apr;75(3):155-160.

Lopez-Nicolas M, Falc6n M, Perez-Carceles MD,
Osuna E, Luna A. Informed consent in dental
malpractice claims. A retrospective study. Int Dent J
2007 Jun;57(3):168-172.

Keeling SD, Martin CS. The malpractice morass and
practice activities of orthodontists. Am F Orthodont
Dentofacial Orthopedic 1990 Mar;97(3):229-239.
Thomas J. Medical records and issues in negligence. Ind J
Urol 2009 Jul;25(3):384-388.

Marei HF. Medical litigation in oral surgery practice:
Lessons learned from 20 lawsuits. J Forensic Leg Med
2013 May;20(4):223-225.

20


https://pubmed.ncbi.nlm.nih.gov/25967591/
https://pubmed.ncbi.nlm.nih.gov/25967591/
https://pubmed.ncbi.nlm.nih.gov/25967591/
https://pubmed.ncbi.nlm.nih.gov/28049372/
https://pubmed.ncbi.nlm.nih.gov/28049372/
https://pubmed.ncbi.nlm.nih.gov/28049372/

